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OPINION AND ORDER

Thle natter ls before the court pursuant to the actlon

denomlnated as Ta.ipa.i'erg I Sult for Refund of Tax f or Flscal

Year 19?3 rlregarly Aeseseed whlch, 1n essence, seekg refunde

for approxlmatery 34,000 persone owning slngle-fanlry resl-

dentlel property ln tbe Dlstrlct of colunbla (lncludlng

reeldentlel garages and vacant land zoned for alngle taully

resldentla, l  use).

It  ls al leged tbat thege 34,OOO persons were taxed, lnd

pald tbelr ttxes, for Flacal year 1973 at a level of rsgessnent

(debasenent factor) of 60 percent of estlnsted narket value

and that these taxpayers ehould be aeeesaed for texrtlon et

the eame level of assesenent (debaeenent factor) of 55 percent

of estlaated market value as sero aeseseed some 6zrgzg other

ovners of elngle-fanlly realdentlal property ln tbe Dlstr lct

ol Colunbla lor the aame Flecal Year \g7g.

Tbe Petlt lonera rver that f lxlng r level of raaeagnent

lor real property ls rulenaklng wlthln the neenlng of tbe

Dtet: ' .ct of corunrblr Adnlnlgtrrt lve procedure Act rnd thrt

tel lure to glve notlce to the Dletr lct ol @lrurble r lngle-

lenlly reetdentlal property osnerg ttrat tbe level of eruesanent

ol tholr propert lee sae ln the proceaa of change, deprlved tho
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taxpayers o l  the due process af forded by the D.C.A.P.A.  and

lnvelldated the increased taxes agsessed at 60% of estinated

nerket value.

It le aleo contended that t l .e lntentlonal and arbltrary

actlons of Bespondents tn applying unequal levels of asseegment

(55% and 60%) to eetlnated narket value wlthln the same class

of slngle-fanlly resldentlal propert les 1g vlolatlve of the

Flftb Anendment r lghts under tbe Constltut lon of the Unlted

States of tbe Petlt loners and others slnl larly eltuated to tben.

As a result of the above, the Petlt loners request refunds

whlcb are to be measured by the dlfference between the tax

btl l  rendered and pald for Fiscal Year 1973 at a leve1 of

agseaament of 60% of eatlmated narket value and the tax bl l l

es 1t ehould have been aeeessed for Flscal Year 1973 at a, level

ol asgesement (debaaenent factor) of 55% of estlmated narket

value, plue lnterest at 6% per annum.

The Bespondents have answered that the petlt lon fal ls

to etate a claln upon whlch rel lef can be granted and that

tbla Court ls wlthout Jurledict lon to hear and deternlne thls

natter; they also deny the tax bl l le for Flscal Year 1973 were

1n any way l l legalIy rendered, deny Petlt loners can nelntaln

thls actlon as a class actlon for theraselves and al l  othere

clalned to be slnl larly sltuated and deny they have vlolated

the D.C.A.P.A.  or  that  the taxpayers have been depr lved of  tbe

due process requi red by the D.C.A.P.A.  They do:

r r . . .adnl t  that  a l l  taxpayers were not  assessed
at the sane level of assessment (debaeenent
fector)  lor  F lscal  Year  1973. , . "J /

At the t lne the taxpayersr sult wae f l led and Respoudenta

rnsgered, the Dlatr lct of Colurnbla Court of Appeals bed yet to

hear argurnent and render declelon, on an expedlted bael,e, ln

!/ Angve: of Brepondents, Par. 6.
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G r e e n .  e t  a l .  v .  D l s t r l c t  o f  C o l u m b l a e t  a l . ,  D .C .App . ,

310  A .2d  848  (1973) .  Aeco rd lng l y ,  l n  a ,  mo t l . on  to  p lace  the

lnstant crse upon the reserve celendar pendlng the Green

decls lon,  Respondents referred to  Pet l t lonere '  content lon that

the present cese tnvolves the same Respondents and sinl lar

Pet l t loners and a cra lm of  res Judicata for  facte and quest lone

of lew declded June 29, L973 ln Greel, and sald that"[w]ren

e decislon ls rendered by the appellate court, thls caae may

be governed by that declslon."

Thereafter, Respondents moved to extend the t lne 1u

shlch to  f l le  the l r  regponse to Pet l t loners '  Mot ton to  subnl t

cese wlthout rr lar untl l  30 days after f lnar declslon was

reached ln Green, supra.

" . . .Acco rd lng  to  Pe t l t l one rs ,  t he  f l na l
decislon on that appeal would be res
Fdlcata of the preaent case tor EdTh
facts  and quest lons of  Iaw.  Thus,  in
accordance v i th  Pet l t ioners '  premise,
unt i l  that  case ls  f lna1ly  dec lded t t
would be undeslrable for thls Court to
requl re &n answer to  Pet l t lonersf  l lo t lon. . . f l

After the appellate declslon 1n Green, although epeclf-

lcaIIy statlng tbey had no obJectlon to tbe G-reen tr lal record

beconlug part of thls Keyes trlal proceedlngs, the Respondents

fornally opposed Petltloners' Motlon to Subnlt Caee trlthout

Trlal because:

"Respondents hereln wlsh to proffer to thte
Court the testlmony of wltneasea to ful ly
preaent the assessnent systern used by the
Dlgtr ict for purpose of real property taxe-
t lon for Flscal Year L973:'U

"I?hlle the Dlstr lct of Colunbla presented
explanatlons ln a tr lal before thls Court ln
Clarze11 Green* e.!3!. y. DlslTlct of Columbla,

cagffi
Columbla Court of Appeals 7539, l t  wae l lmlted
ln l ts  ampl l f lcat lon of  the tax aaaesament
methods bocause the bearlng vra conducted ae u
expedlted proceodlng," g

2/ par .  2  of  opposl t lon to  pet t t lonerg '  l to t lon to  subr t t
Caee lf l thout Trlel.

Par .  3  of  Op?osl t lon to  Pet l t lonere '  Mot lon to  Subnl t
Cese t l thout  Tr la l .

9./
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Also,  Respondents contended that ,  absent  cer ta ln  un-

apeclf ied procedureg to be fol lowed by Petlt ioners ln order

that the natter be handled as a crass actlon, those procedures

eDtered ln e case before another Judge of thls court couLd

be fol lowed ln this one.

The Respondents clalmed that l t  did not adnit facts

rverred by the Pettt loners nor dtd they stlpulate to any facte.

rn conslderatlon of the above on November 21, 19?3 thlg

oourt denled Petlt lonersr Motlon to subrnlt Case wtthout Trlal

end set the tr lar date. alteratLons of which have resulted

tor aeveral reasons.

subsequently, tor tbe convenlence of the l l t lgants and

eleo ln  l lght  o f  the cour t 'e  other  and cont lnu lng Judlc la l
4/

obllgatlone,-1t waa agreed between counsel and th€ court that

t lere would f lrst be a determlnatlon of the petlt l .onersr plea

of ree Judlcata or col lateral estoppel by Judgnent, and Res-

poudents' opposlt lon to aame, prlor to the commencenent of

teetlmony, l f  any, ln thls cause. :f  the court agreed wlth

Petlt lonergr contentlone, a hearlng wlth accompanylng testlnony

and docunentatlon sould become unnecessary. rf  the court

agreed vltb Respondentat poslt lon, the hearlng wourd be sched-

uled to conpletlon wlth temporary auapenglon of the courtrs

other  responslb l l l t les.

Accordlngly, petlt loners f l led thelr Motlon for Judgnent

on the grounds of col lateral estoppel by Judgrnent or res Judlcata

and Henorsndr. of Law ln support thereof. The Respondenta have

fl led thelr Qpposlt lon ln the nature of a Memorandum and orar

argunent wae heard on the 5th of lfarch LgZ4.

l .  
.

_L/ Felony II asslgnnent through January 7r9T4;
Arralgnment Court tor February Lg74-;
Mlsdeneanor TrlaLe for l larch L9?4;
Prel lnlnary }tearlnga for Aprl l  L974.

I
i
t
I
I
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Tbe Cour t  agrees wl th  the Pet l t loners,  asr  expressed ln

thel r  ora l  argument ,  that  the pr lnc lp le  of  co l la tera l .  estoppel . ,

not  the  pr inc lp le  o f  res  Jud lca ta ,  l s  app l l cab le  here ,  Lawlor

v .  N a t l o n a l  S c r e e n  S e r v i c e  C o r p . ,  3 4 9  U . S .  3 2 2 , 7 5  S . C t .  8 6 5 ,

99  L .Ed.  L l22  (1955) ,  re l ied  on  by  bo th  par t les ,  we l l  de f lnes

the  e f fec t  o f  the  doc t r lne  o f  co l la te ra l  es toppe l .

"The bas lc  d ls t lnc t ion , "  sa ld  Ch le f  Jus t lce
Warren ,  I 'be tween the  doc t r ines  o f  res  Jud lca ta
and co l la te ra l  es toppe l ,  as  those te rmg are
used ln  th is  case,  has  f requent ly  been emphas lzed.
Thus ,  under  the  doc t r ine  o f  res  jud ica ta ,  a  Judg-
nent ron the merl ts '  in a pr lor sul t  lnvolvlng the
same part les or their  pr lv les bars a second sutt
based on the s&me cause of act lon. Under the
doctr lne of col l .ateral  estoppel,  on the other
hand, such a judgrnent precludes rel l t igatLon of
lsgueg actual ly l l t lgated and determined ln the
prlor eul t ,  regardless of whether l t  was based
on the aame c&use of act lon as the second sult . t '

See,  a leo,  Tut t  v . DobI ,  459 F.2d 1195 (L972) ,  148

U .S .  App .  D .C .  t ?L .

In  tbe c laeelc  case of Clomwell v .  Coun ty  o f  Sac ,

l l lustratlng the dlst lnctlon between the dlrect effect of a

Judgment aa res Judlcata and lte col lateral effect, Justlce

Fle ld s tated:

f r . . .where the second act lon between the same par t les
1e upon a dlfferont clalm or demand, the Judgrnent
ln the prlor actlon operates &a an estoppeL only
as to those matters ln lsgue or poLnts controverted,
upon the determlnatlon of whlch the f indtng or
verd lc t  was rendered.  In  a l l  cases,  therefore,
where lt  1s sought to apply the estoppel of a
Judgnent rendered upon one cause of actlon to
mat tere ar lsrng 1n a su l t  upon a d l f ferent  cause
of actlon, the lnquiry must al.ways be as to the
polnt or questlon actuall .y l l t lgated and deternlned
ln the orlglnal actlon, not what mlght have been
thus l l t lgated and determlned.  Only  upon sucb
matterg ls the Judgment concluslve ln another actlon."

The prlnclple of col lateral estoppel embracee mattere

botb of lact and law, and lt  1g clear that one muet look to the

pleadlnge formlng the lggues and nuet exanlne the record for

5/

z /  94  U.8 .  351,  352-353,  24  L .Ed.  195 ( t877r .
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r  detern lnat lon of  the quest lons essent la l  to  the decrg lon

of  the ear l ler  l l t tgat lon:

1. Whether" sh. ' :  lssue sought to be concluded i.s the
aa,ne as that lnvolved ln the prlor actlon?

2.  Yae tbe lssue l l t tgated 1n the pr lor  act lon?

3. Was the lssue Judlclal ly deternrlned ln the
prlor actlon?

4. Whether the Judgment ln the prlor actLon was
dependent upon the deternlnatlon made of the
lssue? _g/

If the above questlons are aff lrmatlvely answered, the

lgsue ls concluded under the doctrlne of col lateral estoppel.

G, to pui l t  another way: the essence of col lateral

estoppel by Judgmeut ls that some fact or questlon ln dlspute

bas been Judlclal ly and f lual ly determlned by a court of

competent Jurlsdlct lon between tbe same part les or thelr

pr lv lee.  I f  the second act lon lnvolved a d l f ferent  c la lm,

dlfferent denend or dlfferent cause, the Judgment 1n the l lrst

eult operates eB a collateral estoppel only as to those ruatters

vlrlch were ln lesue or controverted and upon the deternlnrtlon

of rblch the origlnal Judgnent nececsarl ly depended.

Ae noted, the doctrlne of col lateral estoppel le operl-

sbere the second actlon le between the eame peraone vho

part les to the f lrst actlon

'rA Judgnent for the plalntl f f  ln the f lrst
actlon may have the effect of enabllng hlm to
recover ln the second actlon wlthout provlng
the facts  conet l tu t lng h ls  cause of  act lon,
provlded that those facts were l l t lgated and
deternlned ln the prlor actlon; but the defend-
and ls not precluded from defendlng the gecond
actlon on grounds not l l t lgated and deterulned
1n the f  l re t  act lon. r '  7 /

i

I

t r :

I

t lve

vere

i
I
I

f
I
t
i
I
I

9/ C t ,  U n l t c d  S h o e  t t a c h l n e r : r  C o r p .  v .  U n i t e d  S t a t e s ,  2 B b  U . g .
451, . T^rT(T'FeZFrf the partles
courd have reasonably foreseen the concluslve effect of
the l r  act"on,  eminent  author l ty  ho lds the pr lnc lp le  of
cor la tera l  estoppel  proper ty  appr lcable.  l loore 's  Fed.  pr rc .
Vol .  18,  90.444;  Tut t  v .  Dobyr  supra,  e t  p .  LZOO.

Restatenent ol Judgnente (L9 Z) 968a, rt p.ZgS.z/
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These rules are also appl lcable

t t . . . t o  p e r i o d l c  t a x e s ,  s u c h  a s  s u c c e s s l v e
lncomo taxes or property taxes. I f  in an
ac t lon  be tween the  tax lng  au thor i ty  and tho
taxpayer  an  lssue o f  fac t  1s  l i t lga ted  and
determlned by a judgment with reference to
the  tax  o f  one ye&r ,  the  de termlnat lon  ls
concluslve l f  the same issue is ralsed be-
tween the taxing authori ty and the taxpayer
wlth reference to the tax of a subseguent
year." J/

Tbe doctrlne of estoppel by Judgment has long been

applled ln the Federal Courts ln the tax f leld. The case
e/

of Comrr. v. Sunuenr- (concernlng federal Lncome tax con-

seguences of lnt4a-fanlly asslgnments of lncome) held thet

e prlor Income tax Judgnent ls res Judlcata only ln

". .  ,a subsequent proceedlng lnvolvlng
the same clalm and the aame tax ye&r",

end conflned the doctrlne of col lateral eetoppel to

" . . . s l t ua t l ons  where  the  na t te r  ra l sed  1n
the second sul t  1s ldent lca1 ln  a l l  res-
pects  wl th  that  dec lded ln  the f l rs t  pro-
ceedlng and where the control l lng facts
and appllceble legal rules remaln unchanged."-1O/

Wlth appllcatlon of the doctrlne of res Judlcata l t  has

been repeatedly held tbat the part lea are coDcluded ln a eult

for one year's tax as to the rlght or questlon adJudlcated by

l former Judgment respectlng the tax of an esrl ler year.

C l t y  o f  New Or leane  v .  C l t l zens f  Bank ,  167  U .S .  37L ,17  S .C t .

905 ,  42  L .Ed .  2O2 :

" I t  fo l lows,  then,  that  the mere fact
that the denand ln thls cafre le for a tax
for one year, and the denands 1n the adJudged
cases were for taxes for other years, does
not prevent the operatlon of the thlng adJudged,
Lf, ln the prlor casea the questlon of exemptlon
was necessarl ly presented end determlned upon
ldentlcal ly the same facte upon whlch the rlght
of exemptlon ls non clalnsd." (at p. 398)

I
{

I
I
I

I

I
i

-v
g/

v

Restatenent  of  Judgronte (L942)  !68c,  a t  p .299.

333  U .S .  591 ,  68  g .C t ,  715 ,  92  L .Ed .  898  (1948) .

C o m t r .  v ,  S u n n e n . g.l lPl!,  333 U.S. 991, 599-600,
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Conpare, also, among others, Talt v. Western tr laryland

Sy .  Co . , 289  U .S .  620 ,53  S .C t .  706 '  77  L .Ed .  14O5 ;  Deoos l t

Bank  v .  F rank fo r t ,  191  U .S .  499 ,  24  S .C t .  L54 ,  48  L .Ed .  276 .

By appllcatlon of col lateral estoppel both the govern-

nent and the taxpayer are rel leved of "redundant Llt lgatton

of  the ldent lca l  quest lon of  the s tatute 's  appl lcat lon to  the
LL/

taxpayer fs  s tatus."

Collatera1 estoppel attempts to preclude the repeated

controversy of natters once Judlclal ly determined, almlng

for Judlclal f lnal l ty. I t  le coneldered

f ' . . .8  reasonable measure ca lcu lated to
save lndlvlduals and courts from the
vaste and burden of rel l t lgattng old
lesues ." g

Compare the appllcabll l ty of col lateral estoppel to

crlnlnal proceedlnga &s an lntegral part of the protectlon

agalnst double Jeopardy guaranteed by the Flfth and Fourteenth

Anend.nents. Once an lseue of ultlnate fact has been deternlned

by valld and f lnal Judgnent, that lgeue cannot agaln be 1111-

gated between tbe eane part les ln any future law sult,  &E v.

son ,  397  U .S .  436 ,  90  S .C t .  1189 ,  25  L .Ed .2d  469 ;  Har r l s

v .  l t ash lng ton ,  404  U .S .  55 ,  92  S ,C t .  183 ,  30  L .Ed .zd  2L2  (1971) .

Even rhen the preclse queetlon for deternlnatlon 1n

a gecond actlon (autonoblle operator-host'a negllgence versus

hls passenger) haa not been l l t lgated 1n a technlcal aense,

rhere the factual and legal lseuee ln the two actlons (pas-

senger  v .  host  and motor ls t ;  o ther  motor ls t  v .  host )  ere

" . . . so  l n te r re la ted  tha t  t he  resu l t  l n
General Sesslons Idenytng recovery to
the host  agalnst  the other  motor ls t  on
the ground that both part leg sere negll-
gent l  ls  properLy d lsposl t lve of  the sub-
eoguent  act lon for  contr ibut lons."  Br lEht-
heart v. ! . lcKay, 42O F.zd 242, 136 U5;m.
ElFaoo Tffi-g):

t t /

L2/

Tal t  v .  l fea tern  Mary land Ry.  Co. ,  g . ] !pg ,  t t  624.

Tl l l rnan v. Nat lonal City Bank of New York (CCA 2d, 1941)
TIETTZa oe u.s. 6so, 62
s .c t .  96 ,  86  L .Ed.  52r .

I
I
i

I
i
i
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t ' . . .Tbe  c r l t l ca l  ques t l on  In  the  app l l ca -
t lon of  co l la tera l  estoppel  ls  whether  the
psrt les have t lad a ful l  opportunity to
l l t lgate the lssue on which they are es-
topped. . . I lere,  estoppel  ls  lnvoked as agalnst
the person who ln t t la ted the act lo t r  1n Genera l
Sesslons as plaintl f f .  There ls every reaaon
to belleve he exerted his ful l  energles to '
obtaln recovery, and sought to avold any de-
do te rn lna t l on  o f  neg l l gence  on  h l s  pa r t . . . "
( fn .  4)

fn l te dual functlon of protectlng the publlc lntereet

ln eound Judlclal adminl.stration and protectlng l l t lgants

egal.nst needless, oft-t l .mea oppresslve, court actlon, col-

lateral estoppel attalns the end reeult deslred: f lnal, but

Juet, determlnatlon of every sult.

Bespondent's contentlons that they now wleh to t ' ful ly"

preeent the Dlstr lctfs aasesament system, although tbey

'rpresented explanatLona" ln the Green tr lal echoeg the refreln

sounded by appellant ln Talt v. IYestern Maryland By. Co.,

aupra. Talt 's appellant argued that the Clrcult @urt of

Appeels:

t ' . . .n lght  wel l  bave reached a d l f ferent  resul t
on the merlts, l f  the former case had been
more ful ly End accurately presented."

Tbe Supreme Court dlsagreed, boldlng:

' r . . . the very r lght  now contested ar is lng out
of the sane facts appearing ln thls record,
was adJudged ln  the pr lor  proceeding. . .The
lappellantJ rnay not eac&pe the affect of
tho earl. ler Judgnent as an estoppel by
ahowlng an lnadvertent or erroneoua conces-
elon as to the neterlal l ty, bearlng or slg-
nlf lcance of the facte, provlded, as ls the
caae here, the facts and the questlone pre-
gented on those facte were before the court
then l t  rendered l ts  Judgment . . . "

It has been beld by the I'taryland Court of Appeals thst

rbere lt sae deternlaed that tbe texpeyer (e nllltary pre-

prratory school) ras entlt led to a trx exemptlon for tbc

year 1950 for certaln lend by rea,aon of lte uee lor educr-

tlonrl purpoaes, the doctrlne of eetoppel by Judgnent ru
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appllcable to a clalm for a tax on the 6ame propert les

agrlnst the sa^Be part les for another tax year (1954)

State Tax Commlsslon for Maryland v. BuI1ls School I nc . ,

218  Md .  558 ,  L47  A .zd  849  (1959) .  I n  t he  Bu lL l s  case

appellee had nade a proper showlng to establlsh a tax exemp-

tlon for the year 1950 whlch necessltated a f lndlng that the

property'B use sag for educatlonal purposes entlt l lng an

exenptlon under the approprlate Maryland stetuteg. Slnce the

orlglnal caso there was

" . . ,no mater la l  change ln  the law,  the par t les
and the property are the same as ln the present
c&ag,  and the only  test lmony tahen. . .showed tbet
tbe uee of the property for the taxable year
1954 vas the same as ln 1950."

Slnce the Maryland appsllate court could flnd no questlona

to be deternlned ln the second actlon thet wsre not ful ly

l l t lgated ln  the or lg lna l  case,  l t  e f f l rmed,  wl th  costa,

holdlng that the doctrlne of estoppol by Judgment w&a pro-

peity applled by the court below.

Deternlnatlon ln the caae of Green. et aI..  v. Dlstr lct

o f  Co lu rnb la .  e t  41 . ,  D .C .App . ,  31O A .2d ,848  (1973) ,  ras  nade

rlter nuneroua pretrlal motlons and rullnge, gubetantlel

dlacovery (prluarlly by dcposltlong and conputer rune), e

fuII hearlng lastlng flve deys, extendlng ov€r approxlnately

11000 pages of transcrlpt, detal led f lndings of fact and

concluelons of las rendered ln a 60 page Optnlon and Orde rrg

and ternlnatlng Ln a comprehenslve 16 ga,ge Court of Appeala
L4/

aff lrnancer-whlch, as does the trtal court 'e Oplnlon and

Order, dlecuseeg rt length the blstory of real property tax

aeeeeenent ln tho Dletr lct of Colunbla. Flndlnge and con-

clualons tre nade both ln the tr lal and appellate courte

e/
y/

Waeh.  L .  Reo . ,  Vo l .  101 ,  No .  172 ,  p .  L737 i  No .  L73 ,  p .  L749 i
o . ,  p .  f 7 6 L  ( 1 9 7 3 ) .

G r e e n ,  o t  a I .  v .  D l s t r l c t  o f  C o l u n b l a .  e t  a l . .  D . C . A p p .
3-I0 ,AUT.E-(1ez
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Adninlstrrtlve Procedure Act

vlolated the Dlstr lct of Colunbls

or that the taxpayera have becn

but al .so coi :

s  re funcs  i r

s u b s t a n t i l :

. sca i

{ear

"ratl :

cc .

: , " .e ther  the  leye . -  . ,  . ssment  use  . : rm l .ne
Lhe assessed va1t . r  - :  ; le - ianr i i . y  t laL
real propert ies : . r I  . i rstr ict  of  , - t ,  ; i  \ , /&s
increased f ron  55  ; . :  - .  " ^ , , . r t  o f  es t fu , ra tc*  -  - . : : t
vn lue  to  60  percen i . .  ,2 ;  : s t imated  mar l l , :  ; . i  ue  in
' " . lo la t lon  o f  the  " ru I . : - rnak ing"  p rov i r - r , .1  . l f  tho
, istr lct  of  Columbi.a rr*mi.nistrat ive Pr Dc' ,- . ; i l ro Act?

' tu ;her  
fa l lu re  o -  t i ' l ;  t zu<payers  to  t * . , . - - , ,  ava l l

, . ra;3e1ves of ,  .and exhaust,  administr : : ." ; - i 'o remedleg

": i 'eeludes the Irefundj rel ief  now sough't?

\ ' . 'hr, ther the rel" lef  sought for pet i t loners si toutd be
;;ran'ced for the benef i t  of  al l  owners of s lngle-
fc"rui ly resldent ial  real  property ln the Dtstr lct
of  Colunbla?

Lhether  unequa l  leve ls  o f  assessmcnt  (55  to  60
percent of est imated market value) were used for
elngie-fant ly resident ial  propert les ln the 6ame
tax year in vlolat lon of the Fi f th Amendrnent to
the Const l tut lon of the Untted Statee?

As tbey orlglnally diC 1n the Cfgg4 c&se, Respondente

contend ln the Keyes cese that the petlt lon fal ls to state

s c1aln upon whlch rel lef ean be granted; that thte Court

ls ylthout Jurlsdlct lon; that the tax bi l le rendered for

Flscal Year 1973 were ln Do tray lllegally rendered; thet tbte

natter ls not nalntatnable as a class actlon. The Reapondente

3 .

4 .

deprlved of tbe due proceas requlred by thet Act.

It  Eust be noted tbat rhen Reepondentgr Angver to Keyee

rrs  f l led the Green decls lon s t l l I pendod. Subsequently, three

Donths after the Green declelon, Respondonts f l led thelr Op-

Judgnent on the Grounds of Collateral

Bes Judicata and on trlarch 5, L974

poelt lon

Itstoppel

Uotlon for

Judgment or

to

by
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presented oral argutaent as to thls matter, In both thetr

r r l t ten and ora l  argument ,  a f ter  the Green decls lon,  ReE-

pondents concede that a class actlon mlght be approprlate

but only l f  done ln sone unspeclf led manner:

"We have a c lass act lon.  F ine.  lYerre
not contestlng that thlsi may very pro-
per ly  be.  We're saYing l f  we have a
c lass  ac t l on ,  I e t ' s  do  l t  P roPer IY .
And  le t ' s  do  l t ,  s l nce  we ' re  do ing  l t
w l t h  r e funds ,  l e t ' s  do  i t  l n  a  waY . . .
that that w111 cLose the question
once and for  a l l . "  ( t ranscr iPt  o f
proceedlngs,  i lar .  5 ,  1974,  P.  13 '14)

It ls dtff tcult,  however, to conprehend Respondenttg

poslt lon, whlch sl lps and sl ldes, dependent on whether l t  waa

foruulated in pleadlngs before tbe Green declslon or ln wr ttten/

orel argurnent after the Qre3q declsion. To wlt:

Respondents are not obJectlng to Petlt loner's ettenpt

to have thla cage tr led aB a class actlon--

" . . . [ bu tJ  fa t l u re  to  have  th l s  case  p rope r l y
cer t l f led as a c lass act lon may work to  the
detr lnent  o f  respondents should they preval l . . . f l
(p .  6 ,  Bespondentrs  Opposl t lon to  Mot lon for
Judgment on the Grounds of Collateral Estoppel
by Judgraent or Res Judlcata).

Yet, ln the very aaoe paragraph, Respondents state that " ln

no way [ao tfreyl walve any obJectlons that they nay nake at

euch t lne aa & proper notlon to cert i fy thls case aa a clasg

ect lon ls  f l led r l th  tho cour t . "

ID tn lncredlble poslt lon, the Respondents contend,

three Bonths after the appellate declslon ln Green, that:

"Respondents not€ that they are not certaln that
a l l  s lng le faml ly  res ident la l  proper ty  represents
a c lass ln  a refund su i t  and suggest  that  cer ta ln
questlons such as whether each elngle famlly re-
s ldent la l  proper ty  ls  ln  fact  so le ly  occupled by
t l re  owner ,  or  ls  renta l  proper ty ,  or ,  a l though
occupled by the owner has lncomc' produclng unlts
therelnr h&y sell  have to be addressed by the
Court et euch t lue ae a proper motlon ls f l led,"

r5/
Even though the Court of Appeala-refers over and agatn

to the i le lng ls- fe ,nt ly  ree ldent la l  c lasst r  (p .  854) ,  "sano c la te

75/ Green et  a l Y. Dlstr lct of Colurnbla e f  4 1 .  r auDra.

r-
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i

of  proper ty  ( res ldent la l  taxplyers)  r "  (p ,855) ,  "Bamo c lass"  :

(p .  855) ,  "one c lass of  rea l  propor ty" l  "B lngle fan l ly  i
I

resldentlal property end other clasges of reol property"; 
i

I 'one cl&ss of elngle-famlly reeldentlal property ovnerEf' ,  i
, t '

"Blngle c lass of  ree ldent ta l  proper ty  owners"  (p .  85?) ,  I
:

Respondents are "not certaln that al l  elngle farnl ly reslden-

t lal property represeDts e class ln a refund sult", and, lD

elfect, would requlre somo 34r000 separate hearLngs to de-

termlne answers to the questlons they posf above..

Nowhere now, as to defengee, as to new questlons of

fact, do Respondents clalm that the merLts of the natter

rould entltle tben to prevall on the flecal year assegsment

and taxes. In effect, al l  they eay ts that new sales agsesa-

nent ratlo studles concernlng Flscal Year 1973 have been

perforned glnce the $g tr lal.  They eay further, througb

tbelr ettorney, thet:

I'The Dlgtrlct of Colunbla has no lntention
of  a t ternpt lng. . . to  have the Dls t r lc t  rehash
tbe facts that were proven 1n the prevlous
case. . . the Dls t r lc t  was not  and d ld not
see f l t  to put on testlmony ln depth and
detal l  r i th regard to a clalm for refund
. . .  [ the Green case was an lnJunct lon su l t
concernlng Flscal Year L974). .  . f lndlng
thet  th la  w&6t  an lnpern lss lb le . . . leve l  o f
aesessment, wlth regard to certaln house-
ho lde rs r . . . t h l s  does  no t  l pso  fac to  g l ve
r l ge  to  a  re fund . . . t he re  l s  an  en t l re l y
d l f  ferent  body of  Law that  Is  1nvol .ved. . . '

And, Iater, contlnulng the game argument ln general l t lee:

" f  w111 state. . . that  under  the facts  as a l ready
establlehed and under the addlt ional facts
that the Dtstr lct of Columbla wlehes to put
beforo the court wlth regard to Flscal Year
19?3 that under the overwhelmlng naJorlty lar
ln  the Unl ted States of  Amer lca,  the pet l -
t lonerg are not entlt led to a refund of taxee
for Flscal Yoer 1973, vhother they be brought
ln lndlvldual cases or whether they be brought
ln  the forn of  a  c lesc act lon, r '  ( t ranscr lp t  o f
onl argunent, l ler. 5, lg?4, et pp. 2L-22\

i"
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Let ug, therefore, look to aee what Respondents have

conceded by vlr tue of thelr  pr lor pleadlngs or br lefs,  and

vbat  has  been dec lded by  the  Cour t  ln  Green,  e t  a l .  v .

Dlst r lc t of  Co lumbla .  e t  a l . ,  wh lch  may perml t or preclude

the use of the doctrlne of col lateral estoppel.

Rospondent fs  t r la l  br le f ,  f l led tn  the Green caae,  on

June 28,  1973,  1s c lear :

f ' In calendar year 1971, the level of assessment
wag raLsed from 55% to 60% on e.pproxlrnately
one-tbtrd of single farnl ly resldentlal proper-
t l es  f o r  f f  19?3 i . . . "  ( p .  31 )

In the tr ial courtfa Oplnlon and Order

lt  stated as fol lows:

ln the Green caae

il In f lscal year 1973 there were 37,29O
changes of aII klnds ln the assessments
ln the Dlstr lct of Columbia of whlch
approx lmate ly  34,193 (99.61%) were at -
t r lbutable to  changes ln  s lng le faml ly
resldentlal property leve1s of assess-
rnent.

' f fn  l lsca l  yeer  1974 thero w€re 45,364
changes of al l  klnds ln the assessmentg
ln the Dlstr lct of Columbla, of whlch
approx lnato ly  40,056 (88.3%) were at -
tr lbutable to changes ln elngle fanlly
realdontlal property leve1e of asgessment."
(Trlal court 's Oplnlon and Order) lTash.
L.  R€p. ,  Vo1.  101,  No.  L73,  s t  p .  TI i fT

The taxpayer recelved and pald.hls tax b111 on real

property tn tbe Bame manner ln Flecal Year 1973 eg he waa

requlred to do for Flscal Year L974. (See Oplnlon and Order

ln  @ dete l l lng these steps ,  Wash.  L.  Rep. ,  VoI .  1O1,

No .  L73 ,  s t  p ,  L749 . ,

The Court of Appeals expoetulated ln detall the wey

an lndlvlduel real property ownorfg tax l labl l l ty w&a for-

nulated. Upon recelpt of a tax b111 thare wer€ appcal pro-

cedurea for en unhappy taxpayer, f tret by conplalnt to thc

Boerd of Equellzetlon rnd Revlew and, eubsoqrrently, by rppeal

to the Tax Dlvlalon ol tbs Superlor Court.

I r)
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r ' . . . 1n  a  p lanned  cyc l l ca l  reassessmen t  p rog ram,
concelved and oral ly lnplcmented by the Director
of  F lnance and Revenue,  the level  o f  assessmont  r "
f o r  app rox ima te l y  33 ,OOO s tng le - fam l l y  res lden -  l l
t laI propert ies was changed frorn 55% to 60% for ,
F lecal  Year  1973,  i1nd,  ln  prepar lng tho tax ro l ls
for  F lscal  Year  L974,  an addl t lonal  44,485 s lng le-
fan l ly  proper t les were debased at  60%..  . "  ,  , ,

The Green crse further developed that the publlc dls-

clogure of the heretofore secretlve unequal assessment ralees

ca^ne ln June L973, "far too late to afford the customary

rol lof to epproxlnately 77,485 slngLe-farnl ly resldentlal

reel property taxpayere who are belng assessed at 60%. . . "

Fon exanple,

I 'Ar thur  Keyes,  Jr . ,  test l f ied that  he d ld
not know the market value of hts property

($77 16OO renalned the same when he received
his notlce of Lncrease of assessment from
$42,682 to $46,560 ln  ca lendar  year  1971
ef fect lve f lscaL year  1973) .  He was a l -so
nelther aware nor advlsed that the entlre
lncrease came ebout as the result of a
change ln the level of assessnent from 55%
to 6O%."  (Order  and Optnton,  Wash.  L.  Rep. ,
Yo l .  101 ,  No .  L72 ,  a t  p .  1?41) -

It le non sett led that the f lxlng of a level of aggeae-

nent for real property ls rulemaklng rltbln the neanlng of

tbe Dlstr ict of Colunbla Adnlnlstratlve Procedure Act, and lt

was undleputed ln Greeq that no rules governlng the nethod

of assesenent of reel property havo been publlshed. Inter-

pretatlon or explanatlon of the rords "fuII and true va,Iuetl

contalned ln t47-7L3 of the Code was a rule wlthln the neanlng

ol the Dlstr lct of Colunbla Adnlnletratlve Procedure Act end

1ts fcnulatlon vas rulemaklng. Accordlngly, for a nunber of

yeara the neanlng of "fuII and true value" of slngle-farnlIy

resldentlal propert leg had been 55% of egtlmated market velue

(1.e. ,  53% debasenent fector). This ees an unpubllshed rule.

The Court ol Appoale, 1n Green, ha8 held that a change ln the

debeeenent fector 1s rulemaklng rlthla the neenlng of the

I
I
i
I
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Dlstr l .ct of Colunbla Adnlnlstratlve Procedure Act'  whlch

nust be publlshed wlth an opportunlty for a publlc hearlng.

Tbe Dtstr lct

r ' . . .chose to  apply  d l f  fe^ 'ent  debasement
factors to the same class of property ln
the same year  and,  ln  so doing,  denled the
Itaxpayers] equal protectlon of the laws
by dtscrinlnattng anong reeldentlal tax-
Payers."

It  le clear that ln Keyes, as ln 9reen, even lf  the

taxpayer had knovn about the dtsparlty of the level of

assessment, he vould have had no chance to successfully

challenge his assessment, slnce tbe lncreased debasement

factor (55% to 6O%) wag arbltrartly determlned and lnflex-

lble. I t  was not e eubJectlve art, eucb as 1s appralsal.

rfThe lack of equallzatlon [between taxpayers
ownlng ldentlcal ly valued propert ies wlth
different assessments] [was] caused by an
lotentlonal and arbltrary appJ.lcatlon of
two dlfferent debasement factors to ldentl-
cal propert les. I '

t t . . .ev ldence before the t r la l  cour t  demonstrated
the assessmentg ln years whero the tstalr stepsf
were belng used caused assessnent lncrease that
went above and beyond the lncreases that would
have been caused by property appreclatlon alone.
Thls should be no surprlse, for any ralse ln the
debasement factor must ralse the assessnent
the facts of thls case have hlghllghted the
lnportance to the iaxpayer of an accurately stated
falr market value; 1t ls the only element ln the
tax fornula to  whlch he can meanJngfu l ly  obJect .
ff  real lncreases ln hts property assessment are
dlegulsed in the form of a hlgher debasement factor,
he ie total ly renedlless wltbln the normal avenuee
for seeklng redress."

" . . . the Dls t r lc t  cannot  now be heard to  say ln  th tg
appeal that in attemptlng to cure the one al legedly
dlscrlnlnatory method of assessment between slngle-
fanlly regldential property and other classes of
other real property l t  can ln the process deliberate-
ly dlscrlml.nate between memberg wlthln the one clasa
of  s lng le- fan l ly  res ldent la l  proper ty  ownera. .  , r ,g

Tbe Qpln lon and Order  d lscussed ( IYash.  L .  Rep. ,  Vol .  101,

No.  173,  D.  1753)  the above ore l  d l rect lve to  chango the lovol

!-
t

: ,

l&

'.

!

,  ' .
I

16/  Green,  et  g l_r  v .  Diat r lc t  o f  Colunbla.  e t  a l . ,  ggpl ! ,  r , t
FF-s'ml-'sr
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of  rssessrent  for  s lng le- fan l ly  res ldent la l  rea l  proper t les

fron 55% to 60% "for al l  those propert les revlewed commenclng

1n calendar  year  1971 ( for  f tsca l  year  1973)  and for  ca lendar

yea.r 1.:972 (for f lscal year 1974, ." (emphasls supplled) It

ras ad.nltted ln Green that the Finance Dlrector's "pollcy

goalf' of 65% wea never put lnto wrltten form and when he

ordered the Flgcal Year 1973 level of assessment (debasenent

fector) he dld not publlsh thls change or give publlc notlce

or other wrlt ten notlce to the taxpeyers.

"As I result of thls, and beglnnlng ln
calendar year 1971 (notlces were malled out
to taxpayers between November 1, 1971 and
March 1, 1972, but the assessorsr work was
accompllshed ln calendar year 1971 (for f lscal
year L973)) the bl l ls sent out ln September
1972 to approximately 34,OOO (or to 7/3 ot
these taxpayers, Respondents contend) of the
96r378 s lng le faml ly  res ident ia l  proper t les
had thelr level of assessment changed from
55% to 60% ot estlnated narket value.

fffn calendar year 1972, for f lscal year
L974, approxlnately 40,000 moro (or to approxl-
mately \/2 of these taxpayers, Respondents
contend) slngle fanlly resldentlal propert les
had thelr level of assessment changed fron 55%
to 60% of eetlnated market value.

"Present ly ,  18,893 s lng le fan l ly  res ldent la l
propertlee renaln at the 55% 1eve1 of aseessnent.

t'The asaegsment lncreases ln both flscal years
19?3 and L9?4 for eingle famlly rffientlal pro-
pert les were represented to the publlc as lncreasee
1n proper ty  va lue.  But ,  ln  fact ,  the changes of
asnessment 1n f lsgal year 1973 were due, 1n over

t

r lge was due to lncreaseg ln property value and
about 50% to rlses 1n the level of aeseegment from
55% to 60%.

"Uelng data derlved durlng testlnony and,
part lcular, froor the Respondenta' own ftgures
proJectlons tZ-/ the fol lowlng lnformatlon sas
trlned lot l,lscal yoara 1973 and 19742

1n
and
ob-

i

I
LT/ Test lmony of John E. Rackham,

o l  D.C.  Depar tnent  o f  F lnance
uslng the recordg
and Revenue.
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rTotel lncreaeed assessment
s lng le fan l ly  res ldences
llscal year 1972 - 1974 $209,794r4OO

trlncreaged assessment
a lngle fan l ly  res ldences
flscal year L972 - t974
due to lncrease from 55% ,
to 60% ln the level of
agsegsnent ("dobasement factor'r) $113r713r80O

rr IDcreaged assessment
alngle famlly resldences
flscal year t972 - L974
due to lncrease in market
value (estlnated market value) $ 961080,600 18l

trThls e:rblblt demonstrates that, as a resuLt of theee
acts of the Dtstr ict of Colunbia Ln ralslng the level
of aseessment (debasement factor) for two years for
part of the slngle fanily residentlal propert les fron
55% to 6O%, the assessment of that class of property
was lncreased by $113 ,773,800 out  o f  a  to ta l  assess-
ment lncrease ln the same two year period of $2O9,794,4OO.
The substantlal nature ot ffils change ln
the level of assessment over thle two year perlod la
evldent. " (ernpbasls supplled) 

-

Durlng tbe tr lal,  ln the Green caae, the Respondente

edll t ted that ln calendar year 1971 (for Ftscal Year 1973),

ae rell es for calendar yert L972 (for Flscal Year 1974) all

changes ln aseessmentg were computed at a level of a'aaessment

et only 60%, except for mlnor adnlnlstratlve error.

Accordlngly,

" [ tJhe net  resul t  o f  these ln tent lonal  acts
sae that ln f lecal year 1973 the leve1 of
asaeaament was raised for approxlmately one-
thlrd of tbe taxpayers of thts category--
"c lass i l  o f  961378 s lng le faml ly  res ldent la l
propert lee (excl.udlng garages). (see Wash.
L._Rep.-, vol. 10 1, No. L74 , p. 1764 , rffitnton
and Order)

An assesgor-wltnegs testlfled thet "poor" nelghborhooda

sere agsessed ln FlgcaL Year 1973, and vhen the estlnated

narket value res reduced lor the Flecal Year L973, then the

level ol reseeenent wag ralsed fron 55% to 60%.

It wag polnted out 1n Green, that ln Flgcal Yorr 1973

rhole nelghborhoods vere raaersed fron 55% to 6O% level of

L8/ Thla ves Petlt lonerst Exhlbtt 43 ln the Green.clro.

t
t
I

I
I
:
T
I

r-
I
I

I
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altoesstrent, even those wlth lese than 20% of chenges ln

tbe estlnated narket values. OId Ctty and lhlorama were

l l lust rat lve.

As Assessor BeaI testi f led ln the Green tr lal:  Ee

acconpllshed as'sessl.ng approxlmately 2,OOO slngle fa"ntly

resLdenttal propert les there for the Flscal year 1923.

There were I * lot of decreages" [1n estlmated market value]

and e "maJorlty of lncreases". probabry ,a11" of the zrooo

propertlea tssessed ln Flscal year 19?3 were changed;

"r do not thlnf 
"oy 

dld not go to 60%. However, some mry

have kept the sane estlmated market value.' ,  whether the

estlnated narket value was reduced or tncreased nade no

d lf ference: the level of assessnent would st lu be 60%.

(Wash.-lr.r-_Eg&-, Vol. 101, No. LZ4, p. 1?65)

Therefore, lt wae found that those taxpayera who by-

paesed the Board of Equalizatlon and Revlew could not bave

knorn of the changed level of asgesament untlr June 1923 and

vero, accordlngly, denled vlable eccesa to the atatutory

adnlnlstratlve procedure wlthln the pernlsslble t1rne. rn any

event, uDder the extraordlnary clrcumstances of the case,

there vas, ln reall ty, no effectlve admlnlstratlve renedy and

rny appeal thereto rould bave been ugelees. r'The evldence of
Le/

record suppor ts  the f lnd lng of  the t r la I  cour t . . . , '
' fTfhen the asgesament 1s vo1d, the taxpayer
nrust resort to equlty for rel lef, wlthout
fo l lowlng etatutory  renedles .  .  .u ' ,  c l t lng
Tumul ty  v .  Dls t r lc t  o f  Columbla,  69 Appl
D-F5.5o, 3m', 26g_64
(1e3e) .

Hov courd the taxpayers ln Keyes coraplaln trnely to the

Board of Equellzrt lon ancl Rovlew of an lncroase tn thelr

Flacal Year 1973 real property tax aseessnent (fron s5% to 60s)

In
t '
' ,|
i

19/  Green.  ot  i l .  v .  Dls t r lc t  o f  Coluqb_la,  e t  a l . ,  g IE, ,  t t
P .  

" " . t .

I
I

I
I
I
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rhen they vere clearly unaware of any ralse ln the level of

assessment, and rhen they were unawars of two levels of

asaegsnent exlst lng for the sarne class of slngle-famlly

res ldent la l  proper t les.  Just  as ln  Green,  they were ef fec-

t lvely denled an'adequate admlnlstratlve and legal. renedy.

Reapondents contend thls Court 1s wlthout Jurlsdlct lon

to entertaln the present actlon. The Court conpletely dls-

agrees and cltes Green for authorlty. I t  would be unbellev-

rble to have Jurlsdlct lon to enJoln an lnvalld, vold, un-

constltut ional, arbitrary, lnvldlous tax asaessment for one

f lsca l  year  (1974) ;  yet  requi re deta l led,  dupl lcat lve teet lmony,

rt aubetentlal waete of taxpayers' addlt lonal uonles to pay

for the presentatlon of testlmony, coverlng ldentlcal natters,

for Respondentef suggested 34,000 lndlvldual hearlnga, to

conslder vhether or not the laeuee prevlously presented ln

Grqe_n for Flecrl Year 1974 are the sa"ne lssues germane to a

deternlnetlon of &8, for Flsca1 Year 1973.

Ag the tr lel court eald ln @9,
t 'ShouLd the Court adopt Respondents' argu-

nent l t  wotrld, ln effect, add yet another
dlnenslon of lnequlty to a situatlon already
gurrounded by unfairness, secrecy and lack of
candor. I t  would be tantanount to tel l lng a
taxpayer that he nust pay thousands of dollars
and that he nust yleld days, weeks and nonths
of hls effort to develop testlmony and docu-
nentatlon at hls lndtvldual hlgh expense to
reap, ln return, a few dollars ln the maJorlty
of cases (and hundreds or more of dollars ln
other cases) Just to have the rlght to present
constitut lonal argument and to exhlblt that
whlch ls already before this Court. Would not
th ts  at t i tude in  and of  l tso l f  be a coerc lve
devlce on the taxpayers to not pursue their
due remedleg becauae of flnancial and tlne
lnabll l ty?"

The Court hae gone lnto great detal l  [and has avolded

the tenptatlon to clte eubstantlve and further exarapleeJ to

l l lugtrate the nult lplo r€aaona the Court f lnde that the



-2L -

pr lnctp le of  co l la tera l  estoppel  la  a lgn l f icant ly  appropr la te

to the Xeyes case.  Accord lngly ,  there shalL be no test lmony

taken ln the Keyes tax case.

Respondents pray the opportunlty to plead the law

eppltcable to re'funds in general and to thls case in part lcu-

lar. Petlt loners had earrler requested the court f lx a t lne

for ftllng brlefs and for oral argument. Both requests were

nade prlor to the wrltten and oral argument conceroing the

appllcabtl l ty of col lateral estoppel, whlch necessarl ly

embraced-- at least ln part-- the law pertalnlng to refunds.

Nevertheless, falrness dlctates that the part les have the furl

opportunlty, l f  they stl l l  so deslre, to develop ln vrl t lng

tbelr respective poslt lons concernlng applicable law before

a flnal deternlnatlon of thls caae. [ttrere shall be no

further oral argunent thereon. ]

Accordlngly, t f  the part lea, or any of then, wlah to

fl le rr l t ten brlefe (optlonar as far as the court ls concerned)

they may do eo, ag fol lows:

Petlt lonere to f l le wrlt ten brlef, i f  any, on or before

l {ay 6,1974;  Reepondents to  f l le  wr l t ten br le f ,  l f  any,  on

or before llay 16, L974, lollovlng whlch the natter shalr gtand

subnl t ted.

ilT06 Eens Groon
Joyce Hens Green

Judge
Aprl l  25, 1974

Coples to counsel of record.


